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BRIEFS
Senior Day '93
Justice 'too important to be left to the law'

T

he class of 1993 ended three
years of study with a final lesson
at commencement: that justice
involves action that goes beyond the
letter of the law.
Eli Segal, '67, now director of
President Bill Clinton's national service
initiative, urged graduates to be "a voice
for justice" through service to others.
Likewise, Dean Lee Bollinger told
graduates not to get so absorbed in their
profession that their relationships with
others suffer, and Law School Student
Senate president Kira Jarratt told them to
work at being happy. More than 300
graduates took part in the May ceremony.

Segal's talk echoed John F.
Kennedy's 1960 campaign speech from
the steps of the Michigan Union that
called students to worldwide
volunteerism - an idea that led to the
creation of the Peace Corps. Kennedy's
call to service was powerful because it
was a challenge, not an order, Segal said.
"It did not invoke the power of the
law to require virtuous conduct; instead,
it argued directly for virtue itself," he
said. "Our laws, written in terms of rights
and prohibitions, won't ever guarantee a
society where we fully meet our responsibilities to one another," explained Segal.
He cited as an example the Civil Rights

Eli Segal, manager of Bill Clinton's presidential campaign, told graduates he has been trying to
elect a Democrat to the White House since his Law School graduation in 1967. This year, like
the Michigan football team at the Rose Bowl, he finally won the big one.
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Act of 1964; though it codified our
commitment to rights for all, it didn't
eliminate the injustice of racism. "The
law allows some things that are wrong,
and requires far less than what is right.
The fact is, some things are too important
to be left to the law. Among them is
justice itself," Segal said.
To correct injustices, public-spirited
attorneys have sought to coin new
individual rights - a right to education, a
right to housing, a right to health care. "I
believe fervently in those goals and
causes, yet I think that we will never
achieve them through law, because rights
are demands upon the unwilling," Segal
said. "A challenge like Kennedy's makes
people feel like volunteers in - rather
than victimized by - efforts toward
social justice. If we can persuade our
fellow citizens that justice genuinely
demands action, then we will need fewer
laws. If we cannot persuade them, no
number of laws will ensure justice."
These limits to the law's effectiveness do not call for cancelling commencement. In fact, they make the jobs of
lawyers infinitely more interesting and
important, Segal argued. "A good lawyer
will tell a client precisely what the law
requires and what it allows. But in time, a
computer will be able to do that. A great
lawyer - the kind this law school turns
out -also offers judgment that transcends the letter of the law. I urge you to
be a voice for justice."
Segal challenged graduates to reach
out to serve others in ways that relied on
their humanity, not their education.
"Don't let your diploma obscure your
humanity. Visit with the elderly. Tutor a
child. Read to the blind. Find a way to
make a difference in one life, not just
abstract hundreds or thousands of lives.

In serving another, you will find your
best self and a way of looking at the
world that you will not forget when it is
time to return to your legal practice."
Returning to campus for commencement completed a circle for Segal that
began 26 years ago when he crossed the
Hill Auditorium stage to graduate
"summa cumfortuna -with great luck."
His first job was with Eugene
McCarthy's presidential campaign, and
he's been trying to elect a Democrat to
the White House ever since. "Like
Michigan in the Rose Bowl, though, I
just couldn't win the big one," Segal
joked.
Still, Clinton overlooked Segal's 0-7
record and named him chief of staff for
the 1992 campaign. Segal' s team finally
won and he took on the challenge of
shaping Clinton's ideas about service into
a program that will benefit youth and
communities; that brought him back to
Michigan to address new lawyers. "As if
to prove that I was no longer cursed,
Michigan even won the Rose Bowl this
year," he added.
While on campus, Segal met with
the U-M Task Force on Community
Service to learn about flourishing
volunteer activity on campus and brief
members on the status of his proposed
national service program. After commencement, he also described the
proposed program to an enthusiastic
group of graduates.
As envisioned, the program would
offer students and recent graduates lowpaying, socially beneficial jobs along
with a stipend of up to $7 ,000 to cover
their college costs. While the federal
government would subsidize the costs
and set program standards, state and local
governments and community organiza-

Eli Segal, director of President Clinton's national service program, posed with students on the
Michigan Union steps where Kennedy first voiced the idea for the Peace Corps. Segal urged
graduates to work for justice by serving others.

tions would actually establish the jobs
where needed. (In July, the Senate and
House of Representatives considered
legislation for a program very much like
what Segal described. If Congress passes
the bill, the program could begin in
October.)
Bollinger, like Segal, advised graduates to hold on to their humanity and not to
get so wrapped up in their profession that
they grow distant from people who matter.
"Watch out for the busy, self-absorbed life.

If you have a briefcase telephone, you are
taking yourself far too seriously," he
quipped. "Keep a sharp eye on the limits of
your profession and your identity as a
member of the profession. Keep your
youthful attitudes, and at least occasionally, walk up to the precipice and look into
the depths of ignorance," he advised. "We
wish you fulfilling, productive, socially
rewarding lives. We will not forget you,
and when you return to Michigan, we will
be here to welcome you home."
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Scrutinizing the Constitution
Law School hosts first con law conference in a decade

F

rom historical perspectives to
breaking news, the Association of
American Law Schools' Conference on Constitutional Law held at the
Law School looked at the topic from just
about every angle.
The conference, held June 12-16,
was the frrst in a decade to take a
comprehensive look at the current status
of constitutional law. With about 160
attendees, the program was the largest
subject-specific conference the AALS
ever held.
Participants spent the five days of the
conference exploring scholarly views on
how to define, interpret, critique and teach
constitutional law until at the end, someone raised the question, "What is constitutional law?"
While the conference took on such
fundamental, philosophical questions,
much of the discussion was shaped by
recent events and daily headlines demonstrating the current workings of the
Constitution. Lani Guinier's "spectacularly
mishandled" nomination for assistant
attorney general for civil rights, withdrawn
just before the conference, prompted a
special session on the role of academics
and their writings in public life.
Conversations were rife with reaction
to a Wall Street Journal article by Harvard
Law Professor Mary Ann Glendon, which
argued that Guinier's case shows elite law
schools are now hotbeds of radical theories
"woefully out of touch with American
culture and political life." Faculty interrupted a panel discussion on "Perspectives
on the Changing Court" to announce a
surprising possible change- Clinton had
just named Ruth Bader Ginsburg as his
nominee to the court.
These events offered fertile ground
for debate on the nature of the confumation process, the impact of nominees
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who can shape law, and the role of law
schools in training or evaluating these
public servants.
Below are some brief highlights of
the ideas and comments expressed at the
welcoming dinner and daily panel discussions.

The Confirmation Process
• Confumation has become a hot
issue because it's become an intensely
partisan process driven by revenge, said
Mark V. Tushnet of Georgetown University. The Republicau right is sinking recent
nominees to "get back" at the liberal left
for what it did to Robert Bork.
• The process is different for each of
four areas where the Constitution authorizes confrrmatio1;1: treaties, Supreme
Court judges, Article III judges and Article
I presidential nominees, said Robert Nagel,
University of Colorado. In the last case, it
is the President's role to evaluate an
appointee's ideas and philosophy and take
responsibility for how the appointee
exercises those views on the job. The
Senate should focus only on the nominee's
integrity and ability to do the job; it's not
the Senate's role to dictate the make-up of
the executive branch administration.
• Nagel and Burt Neuborne of New
York University agreed that for Supreme
Court nominees, it's more important to
consider nominees' views and values,
especially in light of how those views
would shape decisions that impact our
lives. Neuborne said recent confumations
focused on extreme issues of character and
philosophy and ignored key issues like
abortion and affumative action. This
process is aimed at predicting a nominee's
future decisions instead of carefully
analyzing the current direction of the court,
where it should be heading and how that
nominee might change the direction.

The Constitution and
Unenumerated Rights The Right To Die Issue
• A moot court considered the case
of a physician who allegedly violated a
law that allows medical providers to
withdraw life-sustaining treatment at the
specific request of terminally ill patients
but bans medically assisted suicide. The
doctor withdrew food and nutrition at the
request of a quadriplegic patient who was
in great pain, but not terminally ill, and
sedated the patient to ease his death. The
mock Supreme Court found in favor of
the physician, arguing that a patient
wishing to exercise the right to withdraw
from treatment shouldn't be denied a
doctor's assistance, regardless of the
terminal nature of the disease.

The Changing Face of
Freedom of Expression
• Traditional debates over freedom
of expression focus on the "extremes"
like hate speech and pornography. New
voices representing feminist theory,
critical race theory and other
underrepresented views are questioning
the freedom allowed to the extremes, said
Dean Lee Bollinger. "They are raising
recognition that harm comes from that
speech and questioning whether the
slippery slope is really as steep as we
think. Is the concept of freedom of
speech now so internalized into our
public and legal culture that we can
afford to legislate some control?"
• Censorship occurs in settings when
people confuse behavior problems with
informational problems. Society has lost
faith in the ways of changing problem
behavior, and censorship is the tool we' re
grasping at; the difference is that this tool
traditionally held by the political right is

now in the hands of the liberal left.
• One task for free-speech scholars
in the future is to empirically document
how free speech really is, said Cass
Sunstein of the University of Chicago.
Increasingly, the ideas aired in the media
marketplace of idea are controlled by
advertisers deeply afraid of offending
mass public interests, he said, noting that
a TV movie on Roe v. Wade was
threatened by an advertiser boycott.

Scholarship, Public Life
and Confirmation
• Lani Guinier told the truth. Burt
Neubome argued that the remedies she
wrote about are actively, if quietly, used
in the back rooms where civil rights la~
is practiced. The Senate Judiciary
Committee found them politically
dangerous and didn't want to acknowledge them.
• Guinier and the Clinton administration had three possible defenses of her
academic work, according to Alex ·
Aleinikoff of the U-M. They were: "I
didn't say that;" "It's mainstream;" and
"It doesn't matter." Since most Americans weren't ready to accept her views as
mainstream, she should have taken the
first approach, attacking the distortion of
her views.
• Academic writings are not exempt
from scrutiny when academics seek
public life, said Sandy Levinson of the
University of Texas. Panelists and
audience members agreed that the moral
of Guinier' s story seems to be that if you
think you will seek public office some
day, you should expect to have your
writings examined and potentially
distorted, but that should not stifle your
scholarship.
• William Marshall of Case Western
Reserve noted that emphasis on style
over substance in the last four presidential campaigns shows that no one is
interested in debating ideas in articles.
"In fact, debate of any idea at all, even if

it is a caricature of the idea, is probably a
step up from debate on paying taxes on
nannies and 20-year-old drunk driving
citations."

Perspectives on the
Changing Court
• The Supreme Court isn't changing
much, argued Suzanna Sherry of the
University of Minnesota. Even after 10
years of conservative appointments,
decisions haven't shifted much from
liberal precedents.
• The court hasn't had cases available
to make great judicial leaps backward, but
there is potential for a court shift, said
William Cohen.
• The big change is that the court has
become boring, said Terrance Sandalow of
the U-M. Justices write long, tedious opinions that don't illuminate issues at hand.
Sherry said a court that is centrist, sensible
and getting it right is bound to be boring.

Constitutional Interpretation
• Henry Monaghan of Columbia
University said our use of the Constitution
is shaped by a peculiar American view of
what the document is. Traditionally, the
English understood a constitution to be a
document explaining the institutions of
government; Americans instead defined it
as the law of the land, to be enforced by
courts. Today, however, many new rights
like abortion or the right to die are seen in
the Constitution when they aren't really
there, and other clauses actually in the
document are routinely ignored.
• Robert Post of University of
California-Berkeley said the Constitution
has authority not only by rule of law, but
of our consent to be ruled by it and our
commitment to the "good things" it
represents. "Constitutional law is the
continuous act of trying to identify what
we're consenting to, of understanding
ourselves and our culture."

Even when relaxing in the Law Quadrangle courtyard after the fourth day of the AALS
Constitutional Law Conference, participants continued their lively discussion of current
constitutional issues. From left are Susan Kupfer, Golden Gate University; Phoebe Haddon,
Temple University; and Mark Tushnet, Georgetown University.
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Panel debates the law and
philosophy of assisted suicide

I

s suicide always irrational and
immoral? Maybe not.
Should the state of Michigan make
it illegal to help someone commit suicide
when that act itself is not illegal? Again,
maybe not.
These were some of the questions
raised by a panel discussing "Assisted
Suicide: the Right to Self-Determination or
the Duty to Die?" at an April symposium
sponsored by the Jewish Law Students
Union and the American Jewish Committee. The panel included medicide proponent Dr. Jack Kevorkian's lawyer; the
attorney for the University of Michigan
Medical Center; and two members of the
University's philosophy faculty.
Judgments about assisted suicide
depend on what we conclude about the
morality of suicide itself, stated Carl
Cohen, Ph.D., professor of philosophy and
director of the Program for Human Values
in Medicine at the U-M Medical School.
"Is suicide always wrong? Suicide is often
very wrong and very sad, but I believe that
there are circumstances for a competent,
rational adult in which taking one's own
life is not morally wrong."
"If there are cases where it is entirely
right for me to take my own life, there are
few cases when it is wrong for me to seek
help doing it," Cohen added. In that light,
he said, penalties against suicide or
assisted suicide interfere in private lives.
Medical Center attorney Edward
Goldman, '68, agreed with Cohen. In his
15 years of practice at the U-M Hospitals,
he said, "I've seen a small class of patients
for whom no treatment options are
available. They should have the option to
end their lives of suffering if they wish. To
say, 'Fine, but we can't help you' is not
right," Goldman said.
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Hospitals and doctors already make
decisions with patients about when life will
end, guided by case law and the values of
all involved. "This is a serious responsibility. I believe hospitals have demonstrated
that we can meet this responsibility
successfully without abuse, and I don't
believe state prohibition of assisted suicide
is necessary," he said.
Goldman found several problems with
Michigan's assisted suicide ban, passed in
February in response to Kevorkian's
activities. (The law has since been
challenged and ovei.turned on procedural
grounds and reinstated by the Court of
Appeals.) First, he pointed out that while
suicide is far from desirable, it's not a
crime, either. "It's interesting that we have
a law that says helping someone to commit
a legal act is illegal," Goldman said.
As enacted, the law makes it a felony
"to have knowledge of one's intention to
commit suicide and provide the physical
means or participate in a physical act to
end that life." That could be interpreted
pretty broadly, he pointed out.
"The other day I found a $3.98 copy
of Derek Humphrey's book about suicide
at Borders Book Shoop. I asked the clerk,
'Can I buy this book?' He said, 'Of
course.' I said, 'Do you know why I want
to buy this book? I want to buy this book
because I want to commit suicide.' He sold
me the book. He had knowledge and he
sold me the means. Did he just violate the
law?"
Goldman advocated more aggressive
use of pain relief and hospice services to
both ease a patient's final days and relieve
the desire to commit suicide. Still, he has
come to believe that there are circumstances under which physicians can help
their patients who wish to die. Such actions
should only take place:

• in a well-established doctor-patient
relationship
• after establishing that the desire to
die is not a result of temporary depression
• after full exploration of all medical
options
• after the physician consults with
medical peers
• after sufficient time to make sure
that the patient's wishes remain unchanged
• with a mechanism in place for peer
review.
Geoffrey Fieger, attorney for
Kevorkian, characterized efforts to ban
assisted suicide as the work of "right-wing
religious fanatics who think it's God's will
to suffer to the end." He added, "It is the
right of the individual to make decisions
about continuing life in the face of disease.
Who but a physician is most adept at
helping you make that decision?"
Panel moderator Helene White, a
justice of the Michigan Court of Appeals,
asked Fieger if his viewpoint allowed for
any regulation. "Yes," Fieger replied.
"Jack Kevorkian has written criteria for
medicide that are very similar to Mr.
Goldman's, but only physicians can
regulate it," Fieger answered. "You can't
expect legislators untrained to regulate it,
except to make sure doctors are competent."
David Velleman, a U-M professor of
philosophy, said he objected to the idea of
a right to commit suicide or assist in one.
By calling it a universal right of individuals, "you claim the benefit for a class of
people like yourself. Securing such options
for others can harm them by giving them
options they wouldn't want to have,"
Velleman said. "Obtaining rights alters
circumstances; it may put others in a
position to exercise an option they
wouldn't want to have."

IN CAMERA
"The American Art Museum Today: Three
Perspectives" was the topic of the William W.
Cook Lectures on American Institutions.
The series included talks by (from left):
Annamaria Petrioli Tofani, director of the
Galleria degli Uffizi in Florence; Stephen
Weil, deputy director of the Hirshhorn
Museum and Sculpture Garden in
Washington, D.C.; and Marcia Tucker,
founder and director of the New Museum of
Contemporary Art in New York City;

Alan C. Page, (center) the first AfricanAmerican associate justice on the Minnesota
Supreme Court, spoke on the importance
of activism in economically depressed
communities at the 15th annual Butch
Carpenter Scholarship Award Dinner. The
dinner sponsored by the Black Law Students
Alliance supports a scholarship fund
established in memory of Carpenter, a student
leader and athlete who died in 1977 in his
first year of law school. Shown with Page are
Kathryn Wordlaw, BLSA chair; Tracy L.
Richards, winner of the first-year scholarship
award; Lisa Lawson, Butch Carpenter
chair; and Bentina Chisolm, second-year
award winner.

A panel discussed "Economic Development:
Strategies for Empowerment" at the Law
School's Native American Law Day 1993 in
April. Panelists were (from left) John Bailey,
director of the Northern Michigan office
of the Michigan Department of Commerce;
Manley Begay, executive director of the
Harvard Project on American Indian Development; Richard Tilmann, business development
director for the Saginaw Chippewa Indian
Tribe; and David Matheson, former federal
deputy commissioner of Indian affairs.
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